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Wilkinson et. al, v. Chiwawa River Pines (Chelan County Superior Court Case No:
09-2-00896-0) (Court of Appeals Division III Case No: 289117) I Update

Background: At the special meeting held on September 27, 2008, the owners were asked to vote
whether to allow each of the following as an exception to industrial or commercial use: low-
impact, service-oriented businesses, long-term rentals (duration longer than six-months), and
short-term rentals (duration shorter than six-months).

The owners approved the proposal to allow service-oriented businesses and long-term rentals.
The owners did not approve of the exception for short-term rentals. Three hundred and one
owners (301) were eligible to vote. Two hundred forty owners (240) voted. One hundred sixty
owners (160), an overwhelming majority, chose not to allow short-term rentals as an
exception to commercial use.

The Lawsuit: Nine owners sued the Chiwawa Communities Association for a declaratory
judgment to overturn the 2008 Amended Protective Covenants. The Board defended the suit and
counterclaimed for declaratory and injunctive relief because it has a fiduciary duty to enforce the
Protective Covenants.

Outcome of Summary Judgment Ruling: On January 21, 2010, Honorable T.W. Small of the
Chelan County Superior Court entered summary judgment in favor ofthe Chiwawa
Communities Association in part. Judge Small analyzed the applicable laws as follows: In
conflicts between homeowners regarding the interpretation of restrictive covenants, the Court
places a special emphasis on arriving at an interpretation that protects homeowners' collective
interests. In construing restrictive covenants, the Court's primary task is to interpret the drafter's
intent. Extrinsic evidence is admissible to determine the meaning of the specific words and
terms used in the covenants. In the case of an ambiguity, the Court will look beyond the
document to ascertain intent from the surrounding circumstances.

The Court found that it was undisputed that the Board took enforcement actions against short-
term rentals in the past. In 1987, the Board sent a letter informing an owner that the operation of
daily rentals was a violation of the Protective Covenants and in 1991, Board minutes
memorialize a request for an owner to remove a sign for lodging. In addition to these undisputed
facts, there is broad language in the Protective Covenants. In Chiwawa, the Protective
Covenants not only restrict use to single-family residential use, but there is also language
prohibiting commercial use, nuisance, and offensive use.

Judge Small believed the resolution of the short-term rental issue involved more than
consideration of a single covenant. In summary, he ruled that rentals for a duration of less
than one month violate the single-family residential use restriction and the prohibition
against commercial use, nuisance, and offensive use in the 1988 and 1991 Protective
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Covenants. Judge Small, however, also ruled that the 2008 Amendment over-reached in
prohibiting rentals for a period of more than one month but less than six months. An express
reservation of power authorizing less than 100 percent of property owners to adopt new
restrictions is valid, provided such power is exercised in a reasonable manner consistent with the
general plan of development. Judge Small determined that the pre-existing covenants
allowed month-by-month rentals; therefore the 2008 Amendment is invalid and
unenforceable for rentals of a period of more than one month. Conversely, the covenant is
enforceable against daily "rentals" and "rentals" of less than one month. The owners were
ordered to immediately cease and desist from advertising, in print or on the Internet, and
operating short-term rentals for less than one month.

Lastly, Judge Small ruled that each party is responsible for their own attorney fees. He
determined that the drafter of the covenants did not intend for the prevailing party to recover
attorney fees from the other party because the term "costs of any such action in any court" in
Paragraph 7, "Enforcement" does not include the term "attorney fees," while attorney. fees is
explicitly mentioned in Paragraph 3, "Assessment and Lien." In other words, neither the
Association nor any owner in any lawsuit will recover their attorney fees from the opposing
party.

The Appeal: The named homeowners appealed to the Court of Appeals (Division III). The
homeowners requested the Court of Appeals enter an order striking the trial court's ruling
interpreting the 1988 and 1991 covenants and reversing the trial court's prohibition on rentals for
less than a month because it lacked the authority to "re-write" the 2008 Amendment (in essence
arguing the amendment cannot be lined out in a way to support the trial court's partial
enforcement of the 2008 Amendment). The homeowners asked to strike the trial court's
interpretation of the 1988 and 1991 covenants because "[0 ]therwise, if this Court reverses the
trial court on the single question of its authority to re-write the 2008 Amendment, the
Respondent [the Association] will use the above 'Ruling' as the basis for an argument that it can
enforce the 1991 Covenants as barring rentals ofless than 30 days." Appellants Brief, pg. 17.

The Association requested the Court of Appeals affirm the trial court because the severability
provision in the covenants and case law (for example, trial courts have equitable authority to re-
write non-compete agreements as to their duration and invalidate racial restrictions in covenants)
provide grounds for the trial court's enforcement of a reasonable restriction in the 2008
Amendment.

On March 24,2011, the Court of Appeals issu~d an unpublished opinion (a copy of this ruling
will be available at the meeting, or you can view it at
http://www.chiwawariverpines.wordpress.com.). The Court of Appeals addressed one issue:
"The issue on appeal is limited to whether the court erred by rewriting the 2008
Amendment to prohibit rentals ofless than one month." Opinion, Page 7.
Since the Appellants brought a declaratory action to invalidate the 2008 Protective Amendment
and the Association requested the court validate the 2008 Protective Amendment and enforce it
against Appellants, the Court of Appeals held that the trial court could only rule on the 2008
Amendment. Once the trial court invalidated the 2008 Amendment, it went outside the scope of
relief requested by fashioning a "new covenant" with a one-month restriction. Since short-term
rentals are defined as less than 6 months in the 2008 Amendment, parties and "others" lacked
notice the trial court would enjoin rentals for less than one month. The Court of Appeals
reversed "the trial court's rewriting the 2008 Covenants to prohibit rentals of less than one
month." Opinion, Page 13.

2



Please note the following:
• There is factual error in the opinion on page five, which states that the members voted

against allowing long-term, low-impact, service-oriented businesses. The Association
will file a Motion for Reconsideration to correct this factual error. The members
approved of long-term, low-impact, service-oriented businesses as an exception to
commercial use and this exception was not challenged by the named homeowners. This
part of the 2008 Amendment remains in effect.

• The Court of Appeals issued an unpublished opinion, meaning it was written for the
benefit of the parties in the case. It has no precedential weight and cannot be cited by
other parties in other cases.

• The Court of Appeals did not address the Association's case authority from the Supreme
Court, which held that the trial courts have equitable authority to rewrite covenants. The
Court of Appeals did not address the named homeowners' interpretation and reliance on
Ross v. Bennett to operate daily rentals in a residential development. The Court of
Appeals did not address the Association's argument that the intensity of use changes the
nature of use.

• Nothing in the opinion says that the Board lacks authority to amend the covenants to
address the problem of short term rentals or that a restriction on short term rentals of one
month in duration would be unenforceable.

• Although requested by the named homeowners, the Court of Appeals did not strike the
trial court's ruling related to its interpretation of the 1988 and 1991 covenants.
Therefore, the Board has authority under the 1988 and 1991 covenants to enforce
against nightlylweekend rentals as a prohibited use.

• The grounds for reversal were based on the trial court's rewriting of the 2008
Amendment (not the core nightly/weekend rental issue).

• The Court of Appeals acknowledges the binding authority of amendments: "All owners
of land automatically became members of the CCA, subject to all the obligations and
duties set forth in the articles, bylaws, and any amendments." Opinion, Page 3.

2008 Amendment As Revised by Court Rulings:
Due to the Court of Appeals' decision, the "Land Use" provision in the 2008 Amendment now
reads as follows:

3. LAND USE. Paragraph 4, "Land Use," shall be amended in its entirety as
follows: ,
Lots shall be utilized solely for single family residential use consisting of single
residential dwelling and such out-buildings (garage, patio structure), as consistent
with permanent or recreational residence. Lots shall not be utilized for industrial
or commercial use EXCEPT for the following:

(1) Long-term, low-impact service-oriented business: Long-term, low-impact
service-oriented businesses are defined as businesses operated by owners that
reside on their properties on an ongoing basis, provide a direct benefit to the
Association and its owners, and have a low impact on the community and its
resources. Examples of long-term, low-impact, service-oriented businesses
include the following: Trail grooming, backhoe operators, snow removal and
accounting services. The Board of Trustees may approve long-term, low-impact,
service-oriented businesses in addition to the examples given on a case by case
basis. All long-term, low-impact, service-oriented businesses must comply with
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local zoning and permitting regulations and subject to the Protective Covenants
and By-laws.

(2) Long-term residential rentals for a period of more than six (6) consecutive
months: All residential rentals for a period of six (6) consecutive months or more
shall be permitted, shall be in writing, subject to compliance with local zoning
and permitting regulations, and subject to the Protective Covenants and By-laws.

All residential rentals for a period of less than six (6) consecutive months shall not
be permitted.

All habitable structures must be located not nearer than 20 feet to the front lot
line. Structures shall be of new construction and shall not be commenced until
building permit of appropriate public body is obtained. Progress of construction
shall be steadily progressed and exterior to be completed within twelve (12)
months from commencement of construction.

5. Except as amended hereby, the Declaration remains unchanged and in full
force and effect. Failure to comply with said rules will result in discontinuation
of water service to the lot.

Notice of Special Meeting / Vote on New Amendment to Protective Covenants:
The Board has a duty to enforce the Protective Covenants, consistent with the past board actions,
which did not allow nightly/weekend rentals. The majority of owners have already expressed that
they do not want nightly/weekend rentals operating in a residential/recreational neighborhood.

The trial court ruled that a rental term of one month or less is considered commercial use under
the prior Protective Covenants. This ruling is consistent with the Washington Landlord Tenant
Act, which does not cover transient lodging. RCW 59.18.040(3). It is also consistent with the
Department of Revenue's definition of taxable transient lodging, which is defined as less than
one month or less than thirty continuous days if the rental period does not begin on the first day
of the month. WAC 458-20-166(2). The Court of Appeal's issue is that the trial judge, and not
the homeowners, modified the subsequent 2008 Amendment.

On the advice of counsel, the Board now calls a special meeting to coincide with the annual
meeting (Saturday, April 23, 2011, at 10:00 am) and submits to the membership a new
amendment to the Protective Covenants to explicitly bar rentals for one month or less. As
always, the Board will be guided 9Y the wishes expressed by the owners in the Association.

Since the Board has enforced against nightly/weekend rentals in the past, the enclosed ballot
presents one single question to the members, which is: "Should rentals for less than one
monthl30 continuous days be allowed in Chiwawa River Pines? Yes or No." The
Appellants have asked to operate their nightly/weekend rentals, subject to rules and regulations.
As stated, many homeowners do not want nightly/weekend rentals at all. Also, many problems
caused by nightly/weekend rentals are addressed after-the-fact, making these type of rentals
difficult to monitor and police. If the majority of owners approves of allowing nightly/weekend
rentals, then the Board can address the regulation of these short-term rentals at a later date.
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What Happens If a Majority of Owners Vote "Yes"?:
If a majority of owners vote "Yes:' the Land Use section in the Protective Covenants will be
modified as follows (underlined provision will be inserted and replace language regarding
residential rentals):

LAND USE. Lots shall be utilized solely for single family residential use
consisting of single residential dwelling and such out-buildings (garage, patio
structure), as consistent with permanent or recreational residence. Lots shall not
be utilized for industrial or commercial use EXCEPT for the following:

(1) Long-term, low-impact service-oriented business: Long-term,
low-impact service-oriented businesses are defined as businesses operated
by owners that reside on their properties on an ongoing basis, provide a
direct benefit to the Association and its owners, and have a low impact on
the community and its resources. Examples of long-term, low-impact,
service-oriented businesses include the following: Trail grooming,
backhoe operators, snow removal and accounting services. The Board of
Trustees may approve long-term, low-impact, service-oriented businesses
in addition to the examples given on a case by case basis. All long-term,
low-impact, service-oriented businesses must comply with local zoning
and permitting regulations and subject to the Protective Covenants and
By-laws.

All rentals shall be permitted, including rentals for a period ofless than one (1)
month or 30 continuous days if the rental period does not begin on the first day of
the month, shall be in writing, subject to compliance with local zoning and
permitting regulations, and subject to the Protective Covenants and By-laws.

Failure to comply with said rules will result in discontinuation of water service to
the lot.

What Happens Ifa Majority of Owners Vote "No"?:
If a majority of owners vote no, the Land Use section in the Protective Covenants will be
modified as follows (underlined provision will be inserted and replace language regarding
residential rentals):

LAND USE. Lots shall be utilized solely for single family residential use
consisting of single residential dwelling and such out-buildings (garage, patio
structure), as consistent with permanent or recreational residence. Lots shall not
be utilized for industrial or commercial use EXCEPT for the following:

(1) Long-term, low-impact service-oriented business: Long-term,
low-impact service-oriented businesses are defined as businesses operated
by owners that reside on their properties on an ongoing basis, provide a
direct benefit to the Association and its owners, and have a low impact on
the community and its resources. Examples of long-term, low-impact,
service-oriented businesses include the following: Trail grooming,
backhoe operators, snow removal and accounting services. The Board of
Trustees may approve long-term, low-impact, service-oriented businesses
in addition to the examples given on a case by case basis. All long-term,
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low-impact, service-oriented businesses must comply with local zoning
and permitting regulations and subject to the Protective Covenants and
By-laws.

Rentals for less than one month or 30 continuous days if the rental period does not
begin on the first day of the month ("transient use") shall be prohibited. The
transient use of any lot for purposes such as vacation rentals, bed & breakfast, inn,
motel, hotel, resort, or other transient lodging purposes, is inconsistent with the
single-family residential purposes required by these Protective Covenants, is
considered commercial use, and is thus specifically prohibited.

Rentals for a duration of more than one month shall be permitted, shall be in
writing, subject to compliance with local zoning and permitting regulations, and
subject to the Protective Covenants and By-laws.

Failure to comply with said rules will result in discontinuation of water service to
the lot.

Also enclosed are 1) statement provided by the Appellants' attorney, Dennis Jordan, in support
of allowing rentals for a period of one month/30 continuous days; and 2) statement provided by
an owner, David Johnston, in opposition to allowing rentals for a period of one month/30
continuous days.

The Board has always acted in the best interests of the community. Please note that the
Association did not initiate the recent lawsuit. The Board has a fiduciary duty to defend the
lawsuit and enforce the Protective Covenants.

If you would like more information on this topic, please contact the Chiwawa Community
Association Board of Trustees at 509-763-4309, chiwawa@nwi.net, or on the web at
www.chiwawariverpines.wordpress.com

PLEASE VOTE.

We have included a self-addressed stamped envelope for your convenience.

Thank You:

Board of Trustees, Chiwawa Community Association
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